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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

IN RE SETTLEMENT FACILITY MATTERS,
CASE NO. 00-X-0005

Dow Corning Corporation,
HONORABLE DENISE PAGE HOOD

Reorganized Debtor.

THE O’QUINN FIRM’S RESPONSE TO
ORDER TO SHOW CAUSE
' Introduction

1. The O’Quinn Firm' files this response to the Court’s April 5, 2007 Order to Show
Cause (Docket No. 508).

2. The O’Quinn Firm did not charge interest on clients’ litigation expenses nor did it
otherwise violate this Court’s order. While clients’ settlement sheets show the interest incurred
on the expenses of litigation, that interest was never charged to the client. The settlement sheets
reflected the interest incurred (but not charged) primarily because the settlement sheets are used
by the O'Quinn Firm as internal control documents to track all expenses, regardless of whether
those expenses were charged to the client. And, as shown below, the settlement sheets show that
clients did not pay interest on expenses.

3. The O’Quinn Firm did not violate the terms of the Court’s Order. The O’Quinn

Firm should not be held in contempt.

! The O’Quinn Firm refers to the O’Quinn Law Firm and O’Quinn & Laminack.
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The O’Quinn Firm Did Not CI L E

4. In October 2005, the O’Quinn Firm was made aware of the Agreed Order
Adopting Additional Q&A Pursuant to Article IX of Annex A, the Claims Resolution Procedures
(the “Order”) (Docket No. 231). The O’Quinn Firm fully complied with the Order in all
respects. Exhibit D.

5. In the course of settling cases, the O’Quinn Firm provided its clients various
documents reflecting the accrual of all litigation expenses and disbursement of settlement
proceeds. Exhibit D. Those documents included an internal settlement sheet as well as
accompanying attachments reflecting specific expenses. FExhibit A. The settlement sheet and
accompanying attachments served two purposes:

i) to provide clients with all relevant information concerning their
case, including the disbursement of funds and the accrual of all

expenses, even if those expenses were not charged to the client;
and

i) to be used internally by the O’Quinn Firm as a control document
for accounting and other purposes.

Exhibit D.

6. Again, with the settlement sheet and attachments, the O’Quinn Firm intended to
show the clients all expenses incurred by them, regardless of whether those expenses were
charged to the client. Id. The interest charged by a bank for the money borrowed to pay for
litigation expenses was an expense of litigation as the clients agreed in their contracts to repay
the O’Quinn Firm for that interest. Id. Thus, the settlement sheet reflected the interest incurred
by borrowing from a bank for the particular client’s expenses. Id  However, though the
settlement sheets and attachments reflected the interest incurred by the client, the O’Quinn Firm

did not charge this to the client. Id.
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7. A review of Exhibit A, which is an actual settlement statement with the client’s
name redacted, will show that the O’Quinn Firm did not charge its clients interest on litigation
expenses. FExhibit A reflects a settlement on February 21, 2007 of $20,000.00. Exhibit A. The
fourth page of Exhibit A shows all expenses incurred by the client; this page does not reflect
which expenses were actually charged to the client. Id. The third page of Exhibit A reflects the
amount of money borrowed from Bank of America to pay the client’s expenses and the interest
accrued for the payment of those expenses, which interest was $9.98. Id. This page does not
show which expenses were actually charged to the client. Id. Page 1, on the other hand, sets out
the expenses actually charged to the client as it is a breakdown of the settlement funds, fees,
expenses, and disbursements.

8. As the “Expenses” category of page 1 of Exhibit A shows, the $9.98 was not
charged as an expense to the client. Exhibit A. Page 1 does reflect, under “Fees,” interest of
$9.98. Id However, this was not an additional charge to the client. Id. Instead, as shown
below, the settlement sheet reflected that a portion of the fees was assigned as interest for internal
accounting purposes only. Exhibit D. This does not mean the client was actually charged
interest on her expenses. Exhibit D.

9. The O’Quinn Firm was entitled to a total fee of $3,250.00 by order of this Court.
That is because as order of this Court provides attorneys are entitled to a contingent fee of 10%
of the first $10,000.00 recovered and 22.5% of the next $40,000.00. On a settlement of
$20,000.00, that worked out to $1,000.00 (10% of $10,000.00) plus $2,250.00 (22.5% of
$10,000.00) for a total of $3,250.00. As both pages 1 (under “Fees”) and 2 (under “Less
Attorney Fees”) of the settlement sheet show, the total amount of attorneys fees charged to the

client was the proper amount of $3,250.00. Exhibit A. Page 1 does show that a portion of the
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“Fees” was assigned to cover the interest charges the O’Quinn Firm by the bank. Id However,
this assignment of a portion of its fees as interest was for internal accounting purposes only.
Exhibit D. This internal assignment did not result in an additional charge to the client. /d. The
$9.98 interest was therefore never charged as an expense to the client. /d.

10.  As shown by a client’s actual settlement sheet, the O’Quinn Firm did not charge
clients interest on expenses. The O’Quinn Firm did not violate this Court’s order. The O’Quinn

Firm should not be held in contempt.

WMMMQLMM | Not Litieation F Was P Iv CI l

11.  The only interest ever charged to clients subject to this Court’s order was interest
on advances made to a client for medical or living expenses if those advances were not expenses
of litigation. As the O’Quinn Firm confirmed with the Plaintiffs’ Committee prior to charging
any such interest, this did not violate the Court’s Order.

12. During the course of representing clients, the O’Quinn Firm occasionally
advanced or loaned money to a client for reasonably necessary medical and living expenses.
FExhibit D.  This practice is allowed by the Rules of Professional Conduct governing Texas
lawyers, which provide that an attorney may properly advance to a client “reasonably necessary
medical and living expenses, the repayment of which may be contingent on the outcome of the
matter.” TEX. DISCIPLINARY R. PROF’L CONDUCT 1.08(d). The types of expenses for which the
O’Quinn Firm made advances included mortgage payments, utility bills, medications and legal
bills unrelated to this case. FExhibit D. When advances were made for medical treatment, the

medical treatment was not an expense of litigation because it was not for the purpose of
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furthering the client’s case.” Exhibit D. Tt was the firm’s practice to make such advances only
after the client had agreed in writing that the O’Quinn Firm would borrow money from its bank
and the client would repay the amount borrowed plus whatever interest the bank had charged. Id.
And, the O’Quinn Firm made direct advances to the client only if a provider would not take a
letter of protection from the firm. Id.

13.  In settling its cases, the O’Quinn Firm properly charged interest to the client as
those advances were not for expenses of litigation. Jd The O’Quinn Firm understood the
Court’s Order to preclude charging interest only on expenses of litigation, but did not prohibit the
O'Quinn Firm from charging the client interest for advances made to the client that did not
concern the prosecution of the suit. Id.

14.  To confirm that charging interest on advances for medical and living expenses
was acceptable under the Court’s Order, in November 2005, Rick Laminack of the O’Quinn Firm
discussed this very issue with Ernie Hornsby, one of the members of the Plaintiffs’ Committee in
the Dow Bankruptcy. Id. Mr. Hornsby confirmed that a client may be charged interest on
adva—nces if the money was not for litigation expenses and the client had signed an agreement that
they would pay interest on any advance, which was consistent with the practice of the O’Quinn
Firm. Id Mr. Hornsby further indicated that he had discussed the issue with Dianna Pendleton,
one of the other members of the Plaintiffs’ Committee, and she was in agreement with this
understanding. Id.

15.  The O’Quinn Firm’s understanding has subsequently been confirmed by

Mr. David Austern, Claims Administrator of the Settlement Facility Dow Corning Trust. In

? That medical or living expenses were not expenses of litigation is consistent with this Court’s
Order defining for clients expenses as “things your attorney has paid out of his/her pocket on your behalf
to further your claim.” Court Approved Questions and Answers, Attorneys Fees and Expenses, Q5.

-5.
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January 2007, Mr. Austern asked for an explanation of the O’Quinn Firm’s policy regarding
expenses, advances and interest as related to the distribution of Dow settlement proceeds. In
response, on January 30, 2007, Mr. Laminack sent Mr. Austern a letter explaining that:

. the O’Quinn Firm does not charge the clients interest on expenses; and

o the O’Quinn Firm does charge interest it has been charged by the bank for
money advanced or loaned to the client for reasonably necessary medical
or living expenses that are not litigation expenses.

Exhibit B. Mr. Austern responded in writing to the effect that he believed charging interest on
advances for which the O’Quinn Firm paid interest did not violate the Court’s Order. Exhibit C.
Mr. Austern further indicated his belief that, if the Order were interpreted to prohibit interest on
advances, then the Order should be amended to permit such interest charges. Id. :

16.  As confirmed by Mr. Austern and Mr. Hornsby, the medical and living expenses
for which the O’Quinn Firm provided advances to clients did not constitute an expense of
litigation because those expenses did not further the client’s claim. Thus, the charging of interest
on advances for reasonably necessary medical and living expenses did not violate the Court’s
Order prohibiting charging of interest on expenses involved in handling a claimant’s case. The
O’Quinn Firm should not be held in contempt.

Evidence
17. In support of this response, the O’Quinn Firm relies on the following exhibits:

Exhibit A: Client’s settlement sheet and accompanying attachments with the
client’s name redacted;

Exhibit B: Correspondence dated January 30, 2007 from Richard Laminack to
David Austern;

* In the event the Court construes the Order to prohibit charging interest on advances, any
violation by the O’Quinn Firm was wholly inadvertent and it requests an amendment to the Court’s Order
as suggested by Mr. Austern..
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Exhibit C: Correspondence dated February 7, 2007 from David Austern to
Richard Laminack and Dana Morris; and

Exhibit D: Affidavit of Richard N. Laminack.

Conclusion
18.  The O’Quinn Firm did not charge clients interest on expenses incurred in handling

a claimant’s case. The O’Quinn Firm did not violate the Court’s Order of October 6, 2005. The

O’Quinn Firm should not be held in contempt.
Respectfully submitted,

Billy Shepherd

Texas Bar No. 18219700

Sam W. Cruse, Jr.

Texas Bar No. 05191000

John D. Vogel

Texas Bar No. 20601300

CRUSE, SCOTT, HENDERSON & ALLEN, L.L.P.

2777 Allen Parkway, 7th Floor

Houston, Texas 77019

Telephone No. (713) 650-6600

Telecopier No. (713) 650-1720

E-Mail: bshepherd@crusescott.com
scruse(@crusescott.com
jvogel@crusescott.com
amiller@crusescott.com

/s/Robert H. Martin
Robert H. Martin
Michigan Bar No. 17157
PLUNKETT & COONEY, P.C.
38505 Woodward Avenue, Suite 2000
Bloomfield Hills, Michigan 48304
Telephone No. (248) 901-4000
Telecopier No. (248) 901-4040
E-Mail: rmartin@plunkettcooney.com

ATTORNEYS FOR THE O’QUINN LAW FIRM AND
O’QUINN & LAMINACK
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CERTIFICATE OF SERVICE

I hereby certify that on this 20th day of April, 2007, a true and correct copy of the
foregoing instrument was forwarded via notice of electronic filing to the following ECF

registrant and/or via telecopier and/or U.S. Mail, postage pre—paid, to—wit:

Via El i Noti

Dawn M. Barrios

Barrios, Kingsdore

701 Poydras Street, Suite 3650

New Oleans, LA 70139

Barrios@bkc-law.com
Attorneys for Spitzfaden Claimants
Dow Corning Settlement Facility A
Disability Claimants

Leonora K. Baughman
Kilpatrick Assoc. (Auburn Hills)
903 N. Opdyke Road, Suite C
Auburn Hills, Michigan 48326
Ibaughman@kaalaw.com

Attorneys for Sybil Niden Goldrich

Leslie J. Bryan

Doffermyre, Shields

1355 Peachtree St., Suite 1600

Atlanta, Georgia 30309

Ibryan@dsckd.com
Attorneys for Tort Claimants Committee,
Clients of Doffermyre Shields Law Firm,
and Nancy NMI Forehand, Claimants'
Advisory Committee

Lamont E. Buffington

Garan Lucow (Detroit)

1000 Woodbridge Street

Detroit, Michigan 48207-3192

Ibuffington@garanlucow.com
Attorney for Dow Corning Corp.

John Donley
Kirkland & Ellis (Chicago)
200 E. Randolph Drive
Chicago, Illinois 60601-6436
jdonley@kirkland.com
Attorneys for Dow Corning Corp.

Thomas R. Dreiling
999 Third Avenue, Suite 3800
Seattle, WA 98104
tex@tdlaw.net
Attorneys for Nita Baldwin

David L. Ellerbe

Neligan, Tarpley, (Dallas)

1700 Pacific Ave., Suite 2600

Dallas, Texas 75201

dellerbe@neliganlaw.com
Attorneys for Dow Corning Corp.,
Tort Claimants Committee

Fredric L. Ellis

Ellis and Rapacki (Boston)

85 Merrimac St., Suite 500

Boston, MA 02114

rellis@ellisrapacki.com
Attorney for Fredric L Ellis

Deborah E. Greenspan

Dickstein Shapiro (Washington)

1825 Eye Street, N.W.

Washington, DC 20006

GreenspanD@dicksteinshapiro.com
Attorneys for Dow Corning Corp.

Ernest H. Hornsby

Farmer, Price, (Dothan)

100 Adris Place

P.O. Drawer 2228

Dothan, AL 36302

ehornsby@fphw-law.com
Attorneys for Claimants' Advisory
Committee; Farmer, Price, Hornsby &
Weatherford, LLP
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Patrick L. Hughes

Haynes & Boone (Houston)

1221 McKinney Street, Suite 2100

Houston, Texas 77010

patrick.hughes@haynesboone.com
Attorneys for Claimants' Advisory
Committee

Timothy J. Jordan

Garan Lucow (Detroit)

1000 Woodbridge Street

Detroit, MI 48207-3192

tjordan@garanlucow.com
Attorneys for Dow Corning Corp.

Richardo I. Kilpatrick
Kilpatrick Associates
903 N. Opdyke Road, Ste. C
Auburn Hills, MI 48326
rkilpatrick@kaalaw.com

Attorneys for Sybil Niden Goldrich

Alfred S. Lurey

Kilpatrick Stockton (Atlanta)

1100 Peachtree Street, #2800

Atlanta, GA 30309-4530

ALurey@KilpatrickStockton.com
Attorneys for Kilpatrick Stockton, Jacks
Law Firm f/k/a Mithoff and Jacks LLP

Eric J. O'Bell
Gauthier, Houghtaling, (Metairie)
3500 N. Hullen Street
Metairie, LA 70002
ejoatlaw@aol.com
Attorneys for Clients of Gauthier,
Houghtaling & Williams

Barbara A. Patek
Erman, Teicher,
400 Galleria Officentre, Suite 444
Southfield, Michigan 48034
bpatek@ermanteicher.com
Attorneys for Eileen A. Motherway,
Thomas R. Mullen

Dianna Pendleton-Dominguez
401 N. Main Street
St. Marys, Ohio 45885
dpend440@aol.com
Attorneys for Claimants' Advisory
Committee

John D. Peters
Charfoos and Christensen (Detroit)
5510 Woodward Avenue
Detroit, MI 48202
jdpeters@c2law.com

Attorneys for Eva Davis

Michael L. Scheier

Keating, Muething, (Cincinnati)

One East Fourth St., Suite 1400

Cincinnati, OH 45202

mscheier@kmklaw.com
Attorneys for Keating Muething

Robert D. Steinhaus
Siegel, Kelleher, (Buffalo)
426 Franklin Street
Buffalo, NY 14202
rsteinhaus@skklaw.com
Attorneys for Class 5 Claimants and
Clients of Siegel, Kelleher

Via U.S. Mail — P Prepaid

Daniel Bacalski, Jr

Bacalski & Ottoson

402 West Broadway, 24th Floor

P.O. Box 120270

San Diego, CA 92112-0270
Attorneys for Cynthia Golden

Alfred S. Lurey, Esq.

Kilpatrick Stockton LLP

1100 Peachtree Street, NE, Suite 2800
Atlanta, Georgia 30309-4530
ALurey@KilpatrickStockton.com

Attorneys for Doffermyre Shields Canfield

Knowles & Devine



Case 2:00-x-00005-DPH Document 512

Dee Anna Cassidy

Kotz, Sangster, Wysocki & Berg
400 Renaissance Center, Suite 2555
Detroit, Michigan 48243

Stanley M. Chesley

Waite, Schneider, Bayless & Chesley

1513 Central Trust Tower

Cincinnati, Ohio 45202
Attorneys for Waite, Schneider, Bayless &
Chesley Company, L. P. A.

Laura A. Conyers

Mitchell Hurst Jacobs & Dick

152 East Washington St.

P.O. Box 44911

Indianapolis, Indiana 46244-0911
Attorneys for Clients of Mitchell Hurst
Jacobs and Dick

Shirley Coyne
Emery Star Route #2
Elmo, UT 84521

Frank J. D'Amico , Jr.

14B District Court

7200 S. Huron River Drive

Ypsilanti, Michigan 48197
Attorneys for Spitzfaden Claimants

Richard DeSanto

2601 E. Oakland Park Blvd.

Suite 501

Fort Lauderdale, FL 33306
Attorneys for Deborah De Santo

Fredric L. Faris
85 Merrimac St., Suite 500
Boston, MA 02114

Priscilla Lord Faris

Faris & Faris

332 Minnesota St #W3080

St. Paul, MN 55101-1308
Attorneys for Helen Bolstorff
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Calvin C. Fayard

519 Florida Avenue SW

Denham Springs, LA 70726
Attorney for Spitzfaden Claimants

Daniel Fliman
Kilpatrick Stockton
1100 Peachtree Street, N.E., Suite 2800
Atlanta, GA 30309-4530
Attorneys for Kilpatrick Stockton

Stephen M. Frailich
22287 Mulholland Hwy - PMB 409
Calabasas, CA 91302-5157
Attorney for Nancy Davis, Kathleen
Wright, Valerie Brockman

Bradley K. Glazier

Buchanan & Bos

300 Ottawa, N.W., Suite 600

Grand Rapids, MI 49503
Attorneys for Laura Ayon-Azzar, Beth
Bogert, Marcia Rathbun

Linda D. Houssiere
1990 Post Oak Blvd., Suite 800
Houston, Texas 77056-3812
Attorney for Pre-1971 Silicone Claimants

Christine M. Hristko
28535 Saint Joe Road
Dade City, FL 33525

Yeon-Ho Kim
International Law Office
159-1 Samsung-Dong, Kangnam-Ku
Suite 4105, World Trade Center Building
Seoul, Korea 82-2-551-1256
yhkimlaw@unitel.co.kr

Attorneys for Korean Claimants

Rhett D. Klok
Motley Rice (Mt. Pleasant)
28 Bridgeside Boulevard
Mt. Pleasant, SC 29464
Attorneys for Deficient Claimants
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Walter J. Leger , Jr.
Leger & Mestayer
600 Carondelet St., 9th Floor
New Orleans, LA 70130
Attorneys for Spitzfaden Claimants

Jim F. Lundberg
1524 E. Eagle Drive
Mapleton, UT 84664
Attorney for Leslie Ann Gibbons

Matthew Lundy
Lundy and Davis
333 N. Sam Houston Parkway E
Suite # 375
Houston, Texas 77060
Attorneys for Spitzfaden Claimants

Dennis S. Meir

Kilpatrick Stockton (Atlanta)

1100 Peachtree Street, #2800

Atlanta, GA 30309-4530

ALurey@XKilpatrickStockton.com
Attorneys for Kilpatrick Stockton

D'Juana Bellue Parks

Provost & Umphrey (Beaumont)

490 Park Street

P.O. Box 4905

Beaumont, Texas 77704
Attorneys for Susannah Breen

Scott Parks
60 Ocean Blvd, Suite 4
Atlantic Beach, FL. 32233

John L. Piechota
PO Box 1777
Brea, CA 92822-1777

J. C. Powell
405 Capitol Street, Suite P-1200
Charleston, WV 25301

Attorney for J.C. Powell
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Denise M. Serino

Vacalski & Ottoson

402 West Broadway, 24th Floor

P. O. Box 120270

San Diego, CA 92112-0270
Attorneys for Cynthia Golden

Robert W. Strohmeyer, Jr.
Mitchell, Hurst
152 E. Washington Street
Indianapolis, IN 46204
Attorneys for Clients of Mitchell Hurst

Harold V. Sullivan, II
3480 Torrance Boulevard
Suite 206
Torrance, CA 90503
Attorneys for Class 6.2 Claimants

Jeffrey S. Trachtman

Kramer, Levin,

919 Third Avenue

New York, NY 10022
Attorneys for Dow Corning Corp., Tort
Claimants Committee

Melanie Williams

Sternberg & Leon

4195 E. Thousand Oaks Blvd.,

Suite 235

Westlake Village, CA 91362
Attorneys for Diane McNair

Charles M. Wolfson
Wolfson Law Offices
Corner of Barrenjoey Rd. & Avalon Parade
MacMillan Court, Suite 8
Avalon, NSW, 02107
Attorney for Charles Wolfson

/s/Robert H. Martin

Robert H. Martin



